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COMMISSION BACKGROUND 
 
In January 2002, the Texas Fair Defense Act (FDA) became effective after its passage by the 77th Texas 
Legislature in 2001. The FDA established an organization, the Texas Task Force on Indigent Defense 
(Task Force), to oversee the provision of indigent defense services in Texas. In the 82nd Texas Legislative 
Session, a bill was passed that changed the name of the organization to the Texas Indigent Defense 
Commission (Commission) and gave greater independence to the Commission. The mission of the 
Commission is to provide financial and technical support to counties to develop and maintain quality, 
cost-effective indigent defense systems that meet the needs of local communities and the requirements of 
the Constitution and State law. 
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Background 
 The Commission conducted an initial policy monitoring visit of Dallas County between July 16 
and July 20, 2007. The Commission issued a report with recommendations that focused on the 
timeliness of attorney appointments and the fairness of appointments. The district courts responded to 
the report and noted that computer system problems had been the main cause of late attorney 
appointments. The response stated that the courts would research the costs of having a pre-trial 
services department or magistrate court staff assist arrestees with affidavits of indigence. Concerning 
the fairness of appointments, the district courts stated that they would have IT Services give them 
access to wheel appointment data reports. The county courts later adopted the district courts’ response. 

 In May 2009, the Commission conducted a follow-up visit to see if recommendations made 
regarding the 2007 visit had been put into place. This report found that the County had the same issues 
with timely appointments and uneven appointment distributions that were noted regarding the 2007 
visit. The County provided a definite action plan that called for a method to manage requests for 
counsel from arrestees in municipalities and for a new software system to manage attorney 
appointments.  

The part of the 2009 action plan for managing requests for counsel was to work in two phases. 
In the first and interim phase, municipalities would fax requests for counsel to Dallas County. Dallas 
County would attempt to make appointments of counsel based on these faxes. In the second and 
permanent phase, Dallas County would conduct magistrate warnings via a videoconference system 
between the County and municipalities. The advantage of this second phase was that the centralized 
magistrate’s warning system would create a more fool-proof method for ensuring timely appointments 
of counsel. A pilot project was to begin with Rowlett and Seagoville but to expand to include all 23 
municipal jails. At that point, all magistrate warnings would be conducted by Dallas County 
magistrates. After Dallas County began this project, it applied to the Commission for a grant to 
complete the project, so as to move into compliance with the FDA’s requirements for prompt 
transmission of requests for counsel to the appointing authority and for prompt appointment of counsel 
by the appointing authority. 

The part of the action plan for managing attorney appointments was to utilize new software 
functionality in Dallas County’s AIS computer management system. The new software functionality 
would manage attorney appointments by allowing judges to appoint the top attorney on the 
appointment list or to appoint another attorney while providing a reason for skipping the top attorney 
on the list. The software system, AIS, is a server-based case management system that was designated 
to replace FORVUS, a mainframe-based system. The AIS system would also generate regular reports 
so judges could monitor how well the wheel was being followed. 

Overview of Follow-up Monitoring Review 
 Staff members Joel Lieurance and Dominic Gonzales conducted the second follow-up visit to 
Dallas County between July 25 and July 28, 2011. The purpose of this visit was to examine whether 
proposed action plans were put in place and whether the recommendations from the May 2009 visit 
were implemented. On this follow-up visit, staff met with court managers, court coordinators, the 
public defender’s office, Dallas County magistrate judges, juvenile court judges, municipal judges, and 
other municipal personnel. To ascertain the timeliness of appointments, we examined requests for 
counsel received on the morning of Tuesday July 26, and looked to see if a determination of indigence 
had been made by Wednesday July 27. We also interviewed court administrators to determine 
processes for making in-court assignments of counsel. To ascertain whether the distribution of 
appointments was fair, neutral, and non-discriminatory, we examined AIS appointment data and 
auditor cases paid data. 
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Summary of Commendations / Recommendations  
 

Recommendation 1: The current process for transmitting requests for counsel from the non-
participating municipalities (municipalities who are not part of the videoconferencing system) to the 
appointing authority is not enabling Dallas County to meet Article 1.051 requirements for making 
timely appointments of counsel. A process must be established that allows Dallas County to meet its 
statutory obligations. 

Transmittal of Request to Appointing Authority 

Felony Commendation 1: When felony requests for counsel are successfully received by Dallas 
County, the County has implemented processes to make timely appointments of counsel. 

Timely Appointment of Counsel  

Misdemeanor Recommendation 1: Dallas County must ensure that counsel is appointed to 
misdemeanor defendants within one working day of request (plus 24 hours allowed to transfer the 
request to the appointing authority). 

Felony Recommendation 1: The felony courts must put in place a process that comports with Article 
26.04(p) and may not deny indigence to those persons who previously qualified as indigent and who 
did not experience a material change in financial circumstances. 

Determinations of Indigence 

Misdemeanor Recommendation 2: Appointments of counsel are not being made if the arrestee 
posted bond. Per Article, 1.051(j), appointment of counsel may not be delayed because the defendant 
posted bond. Per Article 26.04(m), indigence determinations may not consider whether a defendant has 
posted bond, except to the extent that it reflects the defendant’s financial circumstances. 

Misdemeanor Recommendation 3: The misdemeanor courts must put in place a process that 
comports with Article 26.04(p) and may not deny indigence to those persons who previously qualified 
as indigent and who did not experience a material change in financial circumstances. 

Misdemeanor Recommendation 4: Per Article 26.04(j)(2), once an attorney is appointed to a case, 
the attorney cannot be replaced unless good cause is found. 

Felony Commendation 2: The district courts’ procedures for appointing counsel result in a relatively 
even distribution of appointments among attorneys. 

Fair, Neutral, and Non-discriminatory Attorney Selection Process 

Felony Commendation 3: The felony courts’ attorney appointment management report is an excellent 
tool for demonstrating the fairness of attorney appointments in each court. 

Misdemeanor Recommendation 5: The misdemeanor courts must examine their methods of 
appointing counsel, in particular, with regard to non-Spanish speaking attorneys. 
Juvenile Recommendation 1: The 304th District Court must establish a method to more closely 
monitor its appointments, in particular, with regard to non-Spanish speaking attorneys. 

Juvenile Commendation 1: The 305th District Court’s procedures for appointing counsel result in a 
relatively even distribution of appointments among attorneys. 
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Recommendations and County’s Actions  
Category and Initial 

Recommendation 
Year Court Level Status as of the July 2011 Visit Satisfied Pending 

Transmittal of 
Request to 
Appointing Authority 
(2009) 

Felony and 
Misdemeanor 

Municipalities conducting their own magistrate 
warnings do not transmit requests for counsel to 
Dallas County in a timely manner. (See 
Recommendation 1.)  √ 

  

Timely Appointment 
of Counsel (2007) Felony 

The 2011 visit verified that requests for counsel 
received by Dallas County are processed in a 
timely manner. (See Felony Commendation 1.) √  

  

Timely Appointment 
of Counsel (2007) Misdemeanor 

The 2011 visit showed that the timeliness of 
misdemeanor appointments has improved over past 
visits, but the monitor's sample of misdemeanor 
cases has not yet attained a 90% level of 
timeliness. (See Misdemeanor Recommendation 
1.)  √ 

  

Determination of 
Indigence (2011) Felony 

Persons who qualify as indigent and who make 
bond are required to re-qualify for indigence at the 
initial appearance. (See Felony Recommendation 
1.)  √ 

  

Determination of 
Indigence (2011) Misdemeanor 

Persons who make bond are denied indigence until 
they qualify at the initial appearance. (See 
Misdemeanor Recommendation 2.)  √ 

  

Determination of 
Indigence (2011) Misdemeanor 

Persons who qualify as indigent and who later 
make bond are required to re-qualify for indigence 
at the initial appearance. (See Misdemeanor 
Recommendation 3.)  √ 

  

Determination of 
Indigence (2011) Misdemeanor 

If a person was initially deemed indigent and 
appointed counsel, a new attorney is appointed 
if the person bonds and re-qualifies as 
indigent. (See Misdemeanor Recommendation 4.)  √ 

  

Fair, Neutral, and 
Non-discriminatory 
Attorney Selection 
Process (2007) Felony 

The 2011 visit verified that the distribution of 
felony appointments is within the Commission's 
thresholds for presuming a fair, neutral, and non-
discriminatory appointment system. (See Felony 
Commendation 2.) √  

  

Fair, Neutral, and 
Non-discriminatory 
Attorney Selection 
Process (2007) Misdemeanor 

For non-Spanish speaking cases, the distribution of 
misdemeanor appointments does not meet the 
Commission's threshold for presuming a fair, 
neutral, and non-discriminatory appointment 
system. For Spanish-speaking cases, this threshold 
is met. (See Misdemeanor Recommendation 5.)  √ 
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Category and Initial 

Recommendation 
Year Court Level Status as of the July 2011 Visit Satisfied Pending 

Fair, Neutral, and 
Non-discriminatory 
Attorney Selection 
Process (2009) 

Juvenile - 
304th District 
Court 

For non-Spanish speaking cases, the distribution of 
juvenile appointments does not meet the 
Commission's threshold for presuming a fair, 
neutral, and non-discriminatory appointment 
system. For Spanish-speaking cases, this threshold 
is met. (See Juvenile Recommendation 1.)  √ 

  

Fair, Neutral, and 
Non-discriminatory 
Attorney Selection 
Process (2009) 

Juvenile - 
305th District 
Court 

The 2011 visit verified that the distribution of 
juvenile appointments is within the Commission's 
thresholds for presuming a fair, neutral, and non-
discriminatory appointment system. (See Juvenile 
Commendation 1.) √  
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Determinations of Indigence and Timely Appointment of Counsel 

Transmitting Requests for Counsel to the Appointing Authority 
 Under Article 15.17 of the Code of Criminal Procedure, magistrates are required to ask and 
record whether an arrestee requests appointment of counsel. They are to ensure reasonable assistance 
in completing the necessary forms for requesting appointment of counsel and are to transmit the 
requests to the appointing authority within 24 hours of the request being made. Per Article 1.051(c) of 
the Code of Criminal Procedure, the appointing judges or their designees have one working day from 
receipt of the request to determine indigence and to appoint counsel for detained persons.  

 Prior to the Commission’s visit to Dallas County in 2009, persons arrested by the City of Dallas 
were sent directly to the Dallas County Jail, where they were given magistrate’s warnings and where 
requests for counsel were taken. Dallas County has an automated system that generates case numbers 
after arrestees are booked into the Dallas County Jail and typically before cases are filed by the 
prosecutor. Generating a case number allows a case to be assigned to an individual court before it is 
filed. When requests for counsel were made from the Dallas County Jail, the appointment of counsel 
would be matched with the automatically generated case number. 

Persons arrested by municipalities other than the City of Dallas were booked at their respective 
municipal jail and given magistrate’s warnings. For these municipalities, there was no clear process for 
transmitting the request for counsel to Dallas County. It was not clear how requests for counsel made 
at municipalities could be ruled upon by Dallas County.  

 After our visit in 2009, the County decided to implement a plan where all municipalities would 
fax Election of Counsel forms to Dallas County. The County would rule on these requests and appoint 
counsel if indigent. This was to be a temporary fix to the issue of transmitting requests for counsel. 

For the permanent fix, Dallas County embarked on a program to link the County to the 
municipalities through a videoconference system. Magistrate judges from the County were to take over 
the role of conducting Article 15.17 hearings in the municipalities. The magistrates would note if a 
request for counsel was made, and the municipal jail would fax a form to the County listing the 
estimated income and assets of the defendant.  

The process for the County to perform centralized magistrate warnings throughout the County, 
either in person or by way of videoconference equipment, is a superior process to that of municipalities 
performing magistrate warnings and faxing Election of Counsel forms to the County. When the County 
performs the magistrate warnings, it can immediately track individuals, assign cases to a court, and 
know the case to which an attorney is appointed. When the municipality performs the magistrate 
warnings and faxes the Election of Counsel form, the appointment may not necessarily link to a Dallas 
County case because the case will not have a cause number until the arrestee arrives at the Dallas 
County jail.  

 Dallas County began the videoconference magistrate warnings program by linking Rowlett and 
Seagoville to the County. The County did not have funds to link all municipal jails and applied to the 
Commission for a grant. The Commission approved a targeted specific grant in which Dallas County 
would receive grant funds in order to move into compliance with the requirements of the FDA. The 
Commission awarded $256,773 for the program, which would be matched by an equal amount for the 
program from Dallas County. See Appendix G for a memo relating to this grant. 

 At the time of our July 2011 visit, nine of the proposed twenty-three municipalities had joined 
the program including: Carrolton; Cockrell Hill; Coppell; Duncanville; Hutchins; Rowlett; Sachse; 
Seagoville; and Wilmer. Additional municipalities were expected to be added to this list in the near 
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future. Requests for counsel from these municipalities follow a clear process where a cause number is 
assigned to the case (even though the case may not have been filed in the clerk’s office) and 
assignments of attorneys can be matched to an individual case. 

Municipalities that had not joined the program included: Addison; Balch Springs; Combine; 
Farmers Branch; Garland; Glen Heights; Grand Prairie; Highland Park; Irving; Mesquite; Richardson; 
University Park; the Tri-Cities jail (Cedar Hill, Desoto, and Lancaster); and Wylie. The monitor found 
that these municipalities appeared to have processes where requests for counsel would be faxed to 
Dallas County. However, some municipalities used a different request form than that used by Dallas 
County. Some municipalities did not seem to send their requests to the fax number used by Dallas 
County to receive requests for counsel.  

Article 15.17(a) requires that requests for counsel are transmitted to the appointing authority 
within 24 hours of the request. The current process for transmitting requests from the municipality to 
the appointing authority may not effectively communicate with the appointing authority. While the 
request may actually leave the municipality, it is not necessarily received by the County. These 
communication missteps must be resolved so that Dallas County can meet its statutory obligations.  

Perhaps the best way to allow Dallas County to meet its statutory obligations of providing 
timely appointments of counsel is to ensure that the current system works as designed. Dallas County 
could send to all presiding municipal judges and police chiefs (of municipalities that are not part of the 
videoconference system) the correct form to request counsel (see Appendix F for Dallas County’s 
Election of Counsel Form as listed in its indigent defense plan) along with the correct method (e.g. fax 
to a specific number or an email to a specific address) to send a request. The municipality could then 
send a confirmation response to Dallas County using the specified method. The communication 
methods used between municipalities and the County must ensure that requests are sent in a manner 
that allows the County to process the requests. 

Dallas County may also want to examine processes in other large counties that have had to 
address issues with municipalities sending requests for counsel to the county. Both Tarrant County and 
Harris County have dealt with these issues and have developed practices that manage requests for 
counsel coming from numerous municipalities. These counties manage requests for counsel very 
quickly regardless of where a person is arrested. 

 
 
 
 
 
 
 
 
 

Recommendation: The current process for transmitting requests for counsel from the non-
participating municipalities (municipalities who are not part of the videoconferencing system) to the 
appointing authority is not enabling Dallas County to meet Article 1.051 requirements for making 
timely appointments of counsel. A process must be established that allows Dallas County to meet its 
statutory obligations. 
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Felony Appointments 
  The monitor attempted to determine the timeliness of felony appointments in Dallas County by 
gathering requests received by Dallas County on a specific day and then comparing whether these 
requests had determinations of indigence that were timely. The monitor found that Dallas County 
received 53 felony requests for counsel on Monday July 25, 2011. Of these 53 requests, nine were for 
probation violations. Of the remaining 44 requests for counsel, 43 requests had timely determinations 
of indigence (98% timely). See the following table showing the timeliness of felony determinations of 
indigence.  

Table 1: Timeliness of Felony Appointments 
Total Records Reviewed 73 
Total Requests for Counsel (non-MTR cases) 44 
     Timely Appointments of Counsel 42 
     Timely Denials of Indigence 1 
     Late Determinations of Indigence  1 
Percent of Timely Determinations of Indigence  97.7% 

 
 

 
In-court Felony Appointments 

The monitor interviewed a court administrator to determine the methods for determining 
indigence and assigning counsel for in-court felony appointments. When a defendant comes to court 
for the initial appearance, he/she may already have had counsel appointed. Defendants often switch 
from appointed to retained counsel, so the court will ask defendants with appointed counsel whether 
the defendant wants to remain with appointed counsel or whether he/she plans to retain counsel. If the 
defendant wishes to stay with appointed counsel, the defendant is given a detailed affidavit of 
indigence form to complete. If the defendant wishes to hire counsel, the defendant is typically given a 
one month re-set. If the defendant has already retained counsel, the defendant is told to speak with 
his/her attorney about handling the case. Those persons who initially request counsel at the first court 
appearance (as opposed to magistration) are interviewed by the respective coordinator and must fill out 
a detailed affidavit of indigence. If the defendant meets the local standard of indigence (income less 
than 150% of the federal poverty guidelines), counsel is appointed.  

Figure 1: Options for Felony Defendants at the Initial Appearance Docket 

 

Commendation: When felony requests for counsel are successfully received by Dallas County, the 
County has implemented processes to make timely appointments of counsel. 
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Under Article 26.04(p) of the Code of Criminal Procedure, once a defendant has been 
determined to be indigent, the defendant is presumed to remain indigent unless there is a material 
change in the defendant’s financial circumstances. Per Article 26.04(p), Dallas may check to see if a 
material change in the defendant’s financial circumstances has occurred, but may not deny indigence 
to someone previously deemed indigent unless a material change in the defendant’s financial 
circumstances has occurred. 
 
 
 
 
 
Misdemeanor Appointments 

The monitor attempted to determine the timeliness of misdemeanor appointments in Dallas 
County by gathering requests received by Dallas County on a specific day and then comparing whether 
these requests had determinations of indigence that were timely. The monitor found that Dallas County 
court managers received 47 misdemeanor requests for counsel on the morning of Tuesday July 26, 
2011. Of these 47 requests, three were for probation violations. Of the remaining 44 requests for 
counsel, 33 requests had timely determinations of indigence (75% timely). The 11 requests with 
untimely determinations of indigence were cases in which the defendant appeared to have posted bond, 
and in which counsel was not appointed, but a denial of indigence was not issued either. See the 
following table showing the timeliness of misdemeanor determinations of indigence.  

Table 2: Timeliness of Misdemeanor Appointments 
Total Records Reviewed 70 
Total Requests for Counsel (non-MTR cases) 44 
     Timely Appointments of Counsel 31 
     Timely Denials of Indigence 2 
     Late Determinations of Indigence 11 
Percent of Timely Determinations of Indigence 
(Non-MTR cases only) 75.0% 

 
 Article 26.04(m) of the Code of Criminal Procedure speaks to determining indigence based 
upon whether the defendant made bond:  

… The court or the courts’ designee may not consider whether the defendant has posted or is 
capable of posting bail, except to the extent that it reflects the defendant’s financial 
circumstances as measured by the considerations in this section.”  

 Article 1.051(j) of the Code of Criminal Procedure speaks to the timing of when bonded 
persons are entitled to appointment of counsel: 

Notwithstanding any other provision of this section, if an indigent defendant is released from 
custody prior to the appointment of counsel under this section, appointment of counsel is not 
required until the defendant's first court appearance or when adversarial judicial proceedings 
are initiated, whichever comes first. 

Rothgery v. Gillespie County, 554 U.S. 191 (2008), clarifies this time by noting that adversarial 
judicial proceedings are initiated at the Article 15.17 hearing.  

Recommendation: The felony courts must put in place a process that comports with Article 26.04(p) 
and may not deny indigence to those persons who previously qualified as indigent and who did not 
experience a material change in financial circumstances. 
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Dallas County appears to have implemented a process where it can timely rule on all requests 
for counsel that it successfully receives. However, in misdemeanor cases, appointments of counsel are 
not being made if the arrestee posted bond. Article 1.051(j) (clarified by Rothgery v. Gillespie County) 
disallows delaying an appointment because the defendant made bond. Article 26.04(m) disallows the 
practice of denying indigence simply because the arrestee posted bond.  

 

 

 
 
 
 

 
 
In-court Misdemeanor Appointments 

The monitor found that initial appointments of counsel were voided if misdemeanor defendants 
made bond. The monitor interviewed two court administrators to determine methods to determine 
indigence and assign counsel for in-court misdemeanor appointments. When defendants come to court 
for an initial appearance, the defendants are asked if they have retained counsel or if they want to apply 
for court-appointed counsel. Those who request counsel are interviewed by the respective coordinator 
and must fill out a detailed affidavit of indigence. If counsel was previously appointed but defendants 
posted bond prior to the case being filed by the prosecutor, the earlier determination of indigence is 
nullified. Defendants may re-apply at the initial appearance, but the appointed counsel will likely be 
different than was initially appointed. If defendants meet the local standard of indigence at the time of 
the interview (income less than 150% of the federal poverty guidelines), counsel is appointed.  

Dallas County must re-examine its practices for making in-court determinations of indigence 
and appointments of counsel. Regarding the practice of denying indigence because of bonding, the 
previous recommendation that indigence may not be denied simply because the defendant posted bond 
applies to in-court determinations of indigence as well as to out-of-court determinations of indigence. 
Regarding the replacement of appointed counsel after indigence was initially determined and counsel 
initially appointed, Article 26.04(j)(2) of the Code of Criminal Procedure states: 

 (j) An attorney appointed under this article shall: 
(2) represent the defendant until charges are dismissed, the defendant is acquitted, 
appeals are exhausted, or the attorney is relieved of his duties by the court or replaced 
by other counsel after a finding of good cause is entered on the record. 

Once an attorney is appointed to a case, the attorney cannot be replaced unless good cause is found. 

 
 

Recommendation: Appointments of counsel are not being made if the arrestee posted bond. Per 
Article, 1.051(j), appointment of counsel may not be delayed because the defendant posted bond. Per 
Article 26.04(m), indigence determinations may not consider whether a defendant has posted bond, 
except to the extent that it reflects the defendant’s financial circumstances.  

Recommendation: The misdemeanor courts must put in place a process that comports with Article 
26.04(p) and may not deny indigence to those persons who previously qualified as indigent and who 
did not experience a material change in financial circumstances. 

 

Recommendation: Dallas County must ensure that counsel is appointed to misdemeanor defendants 
within one working day of request (plus 24 hours allowed to transfer the request to the appointing 
authority). 
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Fair, Neutral, and Non-discriminatory Attorney Selection Process 
 Distributions of attorney appointments are shown in the following sections of the report for 
felony, misdemeanor, and juvenile cases. Under the Commission’s administrative rules, a jurisdiction 
is presumed to have a fair, neutral, and non-discriminatory appointment system if the top ten percent of 
appointed attorneys receive less than three times their representative share of appointments. These 
rules have been adopted since the visit to Dallas County in 2009 was completed.  

Because many appointment lists will have a total number of attorneys that is not divisible by 
ten, the top percent of recipient attorneys will often not be the top ten percent of the list, but will be the 
closest non-divisible portion to the top ten percent. As an example, if an attorney appointment list has 
27 attorneys, the top ten percent of recipient attorneys would be the top three attorneys, or the top 
11.1% of recipient attorneys. Under our administrative rules, this jurisdiction would be considered to 
meet the presumed threshold of having a fair, neutral, and non-discriminatory appointment system if 
these three attorneys receive less than 33.3% of available appointments. 

Felony Cases 
 In Dallas County, out-of-court felony attorney appointments follow the relevant appointment 
wheel. In-court attorney appointments may vary by court. Under the AIS case management system, the 
appointing judge may either appoint the top attorney on the appointment list or may appoint another 
attorney as an ad hoc appointment. If an ad hoc appointment is made, the judge selects an attorney for 
the case but must list a reason for not following the appointment wheel. Appointments made through 
the AIS system are used to generate a management report showing how well each court follows the 
appointment wheel.  

This attorney appointment management report lists wheel appointments and lists ad hoc 
appointments where the wheel does not appear to have been followed. The report then notes the 
percent of appointments in each court that do not follow the wheel. In generating this statistic, the 
report excludes valid reasons for not following the wheel including: the defendant retained counsel1

 

; 
the respective case was for a probation violation; the public defender was assigned to the case; the 
assignment was for a writ, appeal, or death penalty case; or the attorney currently represents the 
defendant in another case. The management report covering the felony courts for the period from 
January 2011 through June 2011 is listed in Appendix A. 

 

 

 The report shown in Appendix A lists all of the courts that handle felony cases, and notes the 
percentage of those cases which do not appear to follow the appointment wheel under the definition 
noted in the previous paragraph. Of the seventeen district courts, the portion of cases not following the 
appointment wheel ranged from 0.52% of cases in one court to 44.85% of cases in another court. The 
average portion of cases not following the wheel across all courts was 13.22%. This report highlights 
                                                 
1 Retained counsel may be listed as an ad hoc assignment if an attorney appointment was originally made to the case but 
retained counsel replaced appointed counsel. 

Recommendation: Per Article 26.04(j)(2), once an attorney is appointed to a case, the attorney cannot 
be replaced unless good cause is found. 

 

Commendation: The felony courts’ attorney appointment management report is an excellent tool for 
demonstrating the fairness of attorney appointments in each court. 

 



 14 

the fact that the courts appear to vary significantly in how diligent they are in following the 
appointment wheel. While courts may have valid reasons for making ad hoc assignments of counsel, 
the fact that the portion of ad hoc appointments varies so much across courts could be seen as evidence 
that not all courts are following the countywide procedures for timely and fairly appointing counsel as 
set in the local indigent defense plan and as required by Article 26.04(a). 

 The attorney appointment management report did not consider appointments for probation 
revocation cases as part of the percentage of appointments not following the wheel. One legislative 
change that occurred during the 2011 session involves the appointment of counsel in probation 
revocation cases. Article 42.12, Section 21(d), of the Code of Criminal Procedure has been amended to 
clarify how appointments of counsel are to be made in probation revocation cases. The new language 
states: 

(d)AAA defendant has a right to counsel at a hearing under this section. 

Under this new language, probation revocation appointments are clarified to fall under the same 
requirements for a fair, neutral, and non-discriminatory appointment system as other criminal 
appointments. 

The court shall 
appoint counsel for an indigent defendant in accordance with the procedures adopted under 
Article 26.04. 

Appointment Distributions for Each Appointment Wheel  
The monitor examined felony wheel appointment data to determine the distribution of felony 

appointments. The data came from the AIS case management system and listed cases for “CD”2

  All four felony appointment wheels had appointment distributions for both Spanish speaking 
and other attorneys that fell within thresholds where the system is presumed to be fair, neutral, and 
nondiscriminatory.

 
appointments for each of the four appointment wheels (first degree felony wheel, second degree felony 
wheel, third degree felony wheel, and state jail felony wheel). For analysis purposes, cases appointed 
to attorneys approved for Spanish-speaking defendants were separated from other attorneys. 

3

                                                 
2 The CD cases are felony-level cases. They do not include civil cases. Some courts use the wheels for probation cases and 
some do not. Those courts that do use the appointment wheel for probation cases were included in the distribution of 
appointments. Some cases list a reason for the appointment. A few of the reasons were listed as “retained”. These cases 
were not included in the distributions and seem to have occurred when a defendant initially was appointed counsel but later 
retained counsel. In the AIS report, some attorneys were listed under slightly different names (e.g. Joe Smith and Smith 
Joe). While the entries had different names, the monitor’s analysis considered these cases to be one attorney. 

 Table 3 below shows the distribution of appointments received by the top 10% of 
recipients for each wheel. As noted previously, the top 10% is actually the percent of attorneys closest 
to the top 10%. See Appendix B for diagrams showing the distribution of cases to appointed attorneys. 

3 If the portion of attorneys closest to the top 10% of recipient appointees received less than three times their representative 
share of cases, the system is presumed to be fair, neutral, and non-discriminatory. 
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Table 3: Portion of Cases Received by the Top 10% of Recipient Attorneys 

Appointment Wheel 
Portion of Attorneys 
Closest to the Top 10% 

Percent of 
Appointments Received 
by these Attorneys 

Top 10% Received X 
Times Their 
Representative Share 

First Degree Felony 
(Spanish) 11.8% 28.7% 2.4 
First Degree Felony 
(non-Spanish) 10.0% 26.4% 2.6 
Second Degree 
Felony (Spanish) 8.7% 14.5% 1.7 
Second Degree 
Felony (non-Spanish) 10.2% 24.9% 2.4 
Third Degree Felony 
(Spanish) 12.0% 22.7% 1.9 
Third Degree Felony 
(non-Spanish) 10.2% 24.7% 2.4 
State Jail Felony 
(Spanish) 10.3% 24.3% 2.4 
State Jail Felony 
(non-Spanish) 10.0% 24.0% 2.4 

 

 
 
Misdemeanor Cases 
 Misdemeanor courts generally rely on the public defender for the majority of appointed counsel 
cases. When private attorneys are used, out-of-court attorney appointments follow the respective 
appointment wheel. In-court attorney appointments may vary by court. In particular, attorneys 
available at court on the day of appointment appear to receive most in-court appointments. 

 The monitor requested misdemeanor cases paid data from the auditor for the period from 
January 2011 through June 2011. The monitor separated attorneys into two groups: those attorneys on 
the Spanish speaking appointment list and those attorneys on a non-Spanish speaking list. The 
Commission’s administrative rules presume that a jurisdiction is in substantial compliance of the 
FDA’s requirement that attorneys are appointed in a fair, neutral, and non-discriminatory manner if the 
top 10% of recipient attorneys receive less than three times their representative share of appointment. 
For the Spanish speaking list, the top 12.0% of attorneys receiving appointments received 35.0% of 
total appointments (or 2.9 times their representative share). For the non-Spanish speaking list, the 
top 9.9% of attorneys receiving appointments received 38.6% of total appointments (or 3.9 times their 
representative share). Under the Commission’s rules, the local procedures for appointing counsel in 
Spanish speaking cases meets the presumed threshold that the appointments were made in a fair, 
neutral, and non-discriminatory manner. The local procedures for appointing counsel in non-Spanish 
speaking cases do not meet this threshold. The misdemeanor courts may benefit from creating an AIS 
appointment report similar to the felony courts. This report allows one to see how closely a court 
follows the appointment wheel and allows one to see the top attorneys receiving appointments. See 
Appendix C for diagrams that describe the distribution of appointments in misdemeanor cases. 

Commendation: The felony courts’ procedures for appointing counsel result in a relatively even 
distribution of appointments among attorneys. 
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In order to ensure a more even distribution of appointments, the misdemeanor courts must 
examine their methods of appointing counsel, in particular, with regard to non-Spanish speaking 
attorneys. The differences in the number of assignments given to individual attorneys seem to most 
likely be due to practices of appointing immediately available attorneys rather than appointing 
attorneys who are next on the appointment list. 

 
 
 

 
Juvenile Cases 
 Dallas County has two juvenile courts that use separate appointment lists. The two courts have 
a very large list of eligible attorneys, but since many of these attorneys also handle criminal cases, they 
tend to spend most of their time at the criminal courts building. The juvenile courts building is located 
a few miles across town, and according to interviews, criminal defense attorney often miss juvenile 
dockets because of conflicts with criminal court dockets. The comparison of attorney appointments to 
juvenile delinquency cases used auditor data of cases paid for its analysis. However, this analysis is 
limited with respect to the fact that juvenile delinquency cases include both misdemeanor-type and 
felony-type case levels. The juvenile courts use five levels of appointments, with attorneys approved 
for higher levels also eligible for lower level cases. In this manner, attorneys approved for higher level 
offenses would be expected to receive more appointments than attorneys approved only for lower level 
offenses. 

304th District Court 
In the 304th District Court, the appointing judge keeps a log of appointments to attorneys in 

felony-type juvenile delinquency cases. Because of difficulties in having attorneys appear at juvenile 
dockets, the appointment wheel is not strictly followed, and often the most available attorney may be 
appointed for a case. However, by tracking appointments to attorneys, the judge attempts to limit 
differences in the distribution of appointments. 

The Commission’s administrative rules presume that a jurisdiction is in substantial compliance 
of the FDA’s requirement that attorneys are appointed in a fair, neutral, and non-discriminatory 
manner if the top 10% of recipient attorneys receive less than three times their representative share of 
appointment. For the Spanish speaking list, the top 10.5% of attorneys receiving appointments received 
30.3% of total appointments (or 2.9 times their representative share). For the non-Spanish speaking 
list, the top 9.4% of attorneys receiving appointments received 37.4% of total appointments (or 4.0 
times their representative share). See Appendix D for diagrams that describe the distribution of 
appointments in juvenile cases for the 304th District Court. 

Under the Commission’s rules, the local procedures for appointing counsel in Spanish speaking 
cases meets the presumed threshold that the appointments were made in a fair, neutral, and non-
discriminatory manner. The local procedures for appointing counsel in non-Spanish speaking cases do 
not meet this threshold. The 304th District Court has established procedures for monitoring 
appointments in felony-level cases. As a result, the distribution of appointments to attorneys has 
become more even than the distribution found from the Commission’s last report, but has not yet met 
the Commission’s presumed threshold for a fair, neutral, and non-discriminatory appointment system. 

Recommendation: The misdemeanor courts must examine their methods of appointing counsel, in 
particular, with regard to non-Spanish speaking attorneys.  
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305th District Court 

In the 305th District Court, the judge follows a rotational method of appointment where 
attorneys at the top of a list receive an appointment unless there is good cause for deviating from the 
list. If there is a deviation, the attorney at the top of the list remains at the top until he/she receives an 
appointment.  

The Commission’s administrative rules presume that a jurisdiction is in substantial compliance 
of the FDA’s requirement that attorneys are appointed in a fair, neutral, and non-discriminatory 
manner if the top 10% of recipient attorneys receive less than three times their representative share of 
appointment. For the Spanish speaking list, the top 7.1% of attorneys receiving appointments received 
14.0% of total appointments (or 2.0 times their representative share). For the non-Spanish speaking 
list, the top 9.6% of attorneys receiving appointments received 22.8% of total appointments (or 2.4 
times their representative share). Under the Commission’s rules, the local procedures for appointing 
counsel in both Spanish speaking cases and non-Spanish speaking cases meet the presumed threshold 
that the appointments were made in a fair, neutral, and non-discriminatory manner. See Appendix E for 
diagrams that describe the distribution of appointments in juvenile cases for the 305th District Court. 

 
 
 
 
 

Conclusion 
 Commission staff set out to determine whether County action plans from our previous report 
were put in place and whether the recommendations from the May 2009 visit were implemented. We 
found several improvements in local processes, with more timely appointments, clearer methods for 
appointing counsel, and new data tracking systems. Nevertheless, some local processes must still be 
modified, so as to meet the requirements of Rothgery v. Gillespie County and to improve the 
distribution of appointments in some cases. 

 We thank Dallas County officials and staff for their cooperation with this review. Dallas 
County officials appear willing to make necessary changes to improve the indigent defense system. As 
mandated by statute, we will monitor the County’s transition and adjustments to Commission findings.  

 
 

 

Commendation: The 305th District Court’s procedures for appointing counsel result in a relatively 
even distribution of appointments among attorneys. 
 

 

Recommendation: The 304th District Court must establish a method to more closely monitor its 
appointments, in particular, with regard to non-Spanish speaking attorneys. 
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Appendix A -- Attorney Appointment Management Report for Dallas County Felony Courts 
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Appendix B – Distribution of Appointments in Felony Cases 
Distribution of Spanish Speaking Attorney Appointments for 1st Degree Felony Cases4

(Based on AIS appointments from January through June 2011)  
 

 

Distribution of non-Spanish Speaking Attorney Appointments for 1st Degree Felony Cases5

(Based on AIS appointments from January through June 2011)  
 

 

Distribution of Spanish Speaking Attorney Appointments for 2nd Degree Felony Cases6

                                                 
4 This distribution includes all first degree felony appointments to Spanish speaking attorneys (not including the public defender). The 
top 10% of recipient attorneys is really the top 11.8%. The next 40% of recipient attorneys is really the next 35.3%. The bottom 50% 
of recipient attorneys is really the bottom 52.9%. 

 

5 This distribution includes all first degree felony appointments to non-Spanish speaking attorneys (not including the public defender). 
The top 10% of recipient attorneys is really the top 10.0%. The next 40% of recipient attorneys is really the next 40.0%. The bottom 
50% of recipient attorneys is really the bottom 50.0%. 
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(Based on AIS appointments from January through June 2011)  

 
 
Distribution of non-Spanish Speaking Attorney Appointments for 2nd Degree Felony Cases7

(Based on AIS appointments from January through June 2011)  
 

                                                                                                                                                                                     
6 This distribution includes all second degree felony appointments to Spanish speaking attorneys (not including the public defender). 
The top 10% of recipient attorneys is really the top 8.7%. The next 40% of recipient attorneys is really the next 39.1%. The bottom 
50% of recipient attorneys is really the bottom 52.2%. 
7 This distribution includes all second degree felony appointments to non-Spanish speaking attorneys (not including the public 
defender). The top 10% of recipient attorneys is really the top 10.2%. The next 40% of recipient attorneys is really the next 39.6%. 
The bottom 50% of recipient attorneys is really the bottom 50.2%. 
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Distribution of Spanish Speaking Attorney Appointments for 3rd Degree Felony Cases8

(Based on AIS appointments from January through June 2011)  
 

 
Distribution of non-Spanish Speaking Attorney Appointments for 3rd Degree Felony Cases9

(Based on AIS appointments from January through June 2011)  
 

  

                                                 
8 This distribution includes all third degree felony appointments to Spanish speaking attorneys (not including the public defender). The 
top 10% of recipient attorneys is really the top 12.0%. The next 40% of recipient attorneys is really the next 36.0%. The bottom 50% 
of recipient attorneys is really the bottom 52.0%. 
9 This distribution includes all third degree felony appointments to non-Spanish speaking attorneys (not including the public defender). 
The top 10% of recipient attorneys is really the top 10.2%. The next 40% of recipient attorneys is really the next 39.8%. The bottom 
50% of recipient attorneys is really the bottom 50.0%. 
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Distribution of Spanish Speaking Attorney Appointments for State Jail Felony Cases10

(Based on AIS appointments from January through June 2011)  
 

 
 
Distribution of non-Spanish Speaking Attorney Appointments for State Jail Felony Cases11

(Based on AIS appointments from January through June 2011)  
 

                                                 
10 This distribution includes all state jail felony appointments to Spanish speaking attorneys (not including the public defender). The 
top 10% of recipient attorneys is really the top 10.3%. The next 40% of recipient attorneys is really the next 37.9%. The bottom 50% 
of recipient attorneys is really the bottom 51.7%. 
11 This distribution includes all state jail felony appointments to non-Spanish speaking attorneys (not including the public defender). 
The top 10% of recipient attorneys is really the top 10.0%. The next 40% of recipient attorneys is really the next 39.8%. The bottom 
50% of recipient attorneys is really the bottom 50.2%. 
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Appendix C – Distribution of Appointments in Misdemeanor Cases 
Distribution of Spanish Speaking Attorney Appointments for Misdemeanors12

(Based on cases paid as recorded by the auditor from January 2011 through June 2011)  
 

 
 
Distribution of non-Spanish Speaking Attorney Appointments for Misdemeanors13

(Based on cases paid as recorded by the auditor from January 2011 through June 2011) 
 

                                                 
12 This distribution includes all misdemeanor cases paid to Spanish speaking attorneys (not including the public defender). The top 
10% of recipient attorneys is really the top 12.0%. The next 40% of recipient attorneys is really the next 36.0%. The bottom 50% of 
recipient attorneys is really the bottom 52.0%. 
13 This distribution includes all misdemeanor cases paid to non-Spanish speaking attorneys (not including the public defender). The 
top 10% of recipient attorneys is really the top 9.9%. The next 40% of recipient attorneys is really the next 39.6%. The bottom 50% of 
recipient attorneys is really the bottom 50.5%. 
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Appendix D – Distribution of Juvenile Appointments in the 304th District Court 
Distribution of Spanish Speaking Attorney Appointments for Juveniles in the 304th District Court14

(Based on cases paid as recorded by the auditor from January 2011 through June 2011)  
 

 

Distribution of non-Spanish Speaking Attorney Appointments for Juveniles in the 304th District Court15

(Based on cases paid as recorded by the auditor from January 2011 through June 2011) 
 

 

                                                 
14 This distribution includes all juvenile cases paid to Spanish speaking attorneys in the 304th District Court (not including the public 
defender). The top 10% of recipient attorneys is really the top 10.5%. The next 40% of recipient attorneys is really the next 36.8%. 
The bottom 50% of recipient attorneys is really the bottom 52.6%. 
15 This distribution includes all juvenile cases paid to non-Spanish speaking attorneys in the 304th District Court (not including the 
public defender). The top 10% of recipient attorneys is really the top 9.4%. The next 40% of recipient attorneys is really the next 
40.6%. The bottom 50% of recipient attorneys is really the bottom 50.0%. 
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Appendix E – Distribution of Juvenile Appointments in the 305th District Court 
Distribution of Spanish Speaking Attorney Appointments for Juveniles in the 305th District Court16

(Based on cases paid as recorded by the auditor from January 2011 through June 2011)  
 

 
Distribution of non-Spanish Speaking Attorney Appointments for Juveniles in the 305th District Court17

(Based on cases paid as recorded by the auditor from January 2011 through June 2011) 
 

 

                                                 
16 This distribution includes all juvenile cases paid to Spanish speaking attorneys in the 305th District Court (not including the public 
defender). The top 10% of recipient attorneys is really the top 7.1%. The next 40% of recipient attorneys is really the next 42.9%. The 
bottom 50% of recipient attorneys is really the bottom 50.0%. 
17 This distribution includes all juvenile cases paid to Spanish speaking attorneys in the 305th District Court (not including the public 
defender). The top 10% of recipient attorneys is really the top 9.6%. The next 40% of recipient attorneys is really the next 40.4%. The 
bottom 50% of recipient attorneys is really the bottom 50.0%. 
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Appendix F – Election of Counsel Form listed in Dallas County District Courts’ Plan 
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Appendix G - Targeted Assistance Memo
 



 

Texas Indigent Defense Commission 
205 West 14th Street, Suite 700  Austin, Texas 78701  www.txcourts.gov/tidc 

Mail: P.O. Box 12066, Austin, TX 78711-2066  Phone: 512.936.6994  Fax: 512.475.3450 

 

November 18, 2011 
 

 
 
The Honorable Clay Jenkins 
411 Elm Street 
2nd Floor 
Dallas, TX 75202 

Dear Judge Jenkins, 

The Texas Indigent Defense Commission (formerly Task Force, now Commission) distributes 

funds to counties to improve indigent defense services and to promote compliance with the 

Fair Defense Act. The Commission is required to monitor each county that receives grant 

funding to ensure compliance with the conditions of the grant. In addition to conducting a 

Policy Monitoring visit between July 25th and July 28th, Commission staff traveled to Dallas 

County to monitor the implementation of the FY2010 Targeted Specific Award 212-TS-057 

“Enhanced & Expanded Videoconference System.”   

 
The accompanying Policy Monitoring report will contain its own corresponding findings and 

recommendations, but this document will focus exclusively on the implementation of the 

Targeted Specific Award 212-TS-057. Since it was issued to bring all of the municipalities within 

Dallas County into compliance, the Targeted Specific Award’s implementation could have an 

impact on Dallas County’s eligibility for Indigent Defense funding. At this moment, the most 

significant challenge facing this program is the actual expansion into the municipalities included 

in the funding proposal (attached as a part of the Statement of Grant Award). A much greater 

level of participation may be required from the county’s highest elected officials in order to 

ensure the successful implementation of the program, particularly in expanding county-wide. 

 
Background 

 
The Commission’s January 2008 Policy Monitoring report included recommendations regarding 

timely appointment of counsel and the distribution of appointments in Dallas County. After a 

response from Dallas County, the Commission conducted follow-up activities and issued an 

August 2009 report with related recommendations. Dallas County’s response to the follow-up 

findings included a number of significant changes to its indigent defense system, including a 

new Election of Counsel (EOC) form, a new software system for managing appointments, and 

plans to implement a videoconferencing system that would allow the County to conduct 

magistrate warnings at municipal jails. The County began the implementation of the 

videoconferencing system but did not have sufficient funds to complete the project. 
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The Honorable Sharon Keller 
Presiding Judge, Court of Criminal Appeals 
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Texas Indigent Defense Commission 
205 West 14th Street, Suite 700  Austin, Texas 78701  www.txcourts.gov/tidc 

Mail: P.O. Box 12066, Austin, TX 78711-2066  Phone: 512.936.6994  Fax: 512.475.3450 

 

Summary of Program Objectives  

The original proposal from Dallas County to the Commission is included in the Award Statement, along with a 

detailed description of the evaluative measures that will be used to assess the effectiveness of the program. The 

following objectives are taken directly from the proposal: 

1) To complete installation of videoconference assets in all municipal jails so that all indigent defendants 
may request appointment of counsel 

2) To provide video conferencing assets to the individuals involved in determinations of indigency to 
provide timely appointment 

3) To increase the number of video endpoints available for use by attorneys in making client contact within 
the time limits set by the Fair Defense Act 

4) To create the capability to conduct hearings on competency and related issues (MHMR) by means of 
videoconferencing 

 
Installation of Videoconference Assets 

 
Before the Technical Support Award was issued, Dallas County installed 7 videoconferencing units that were 

purchased with county funds. An additional 3 units were purchased by Dallas County but had not yet been 

installed. The Commission provided funding to install equipment in 13 municipalities. To date, only Coppell and 

Sachse have installed equipment with the funds provided. Commission staff visited seven of the remaining 

municipalities to speak with local court and jail officials about the program. Officials in Irving and Addison 

expressed interest in installing equipment. An official in the Tri-Cities reported that the physical arrangement of 

the jail would not accommodate videoconferencing equipment, but expressed interest in using a ‘movi’ 

[Tandberg Precision HD] unit.  

 
The following chart was provided to the Commission staff by Judge McVea. The municipalities with asterisk 

marks (*) had videoconferencing equipment before the Targeted Specific Award was issued. 

Municipality or Jail As of July 18,2011, the following 

municipalities are connected: 

Addison 
 

Balch Springs 
 

Carrollton * X 

Cockrell Hill * X 

Combine 
 

Coppell X 

Duncanville* X 

Farmers Branch 
 

Garland 
 

Glenn Heights 
 

Grand Prairie 
 

Highland Park 
 

Hutchins * X 



 

Texas Indigent Defense Commission 
205 West 14th Street, Suite 700  Austin, Texas 78701  www.txcourts.gov/tidc 

Mail: P.O. Box 12066, Austin, TX 78711-2066  Phone: 512.936.6994  Fax: 512.475.3450 

 

Irving 
 

Mesquite 
 

Richardson 
 

Rowlett * X 

Sachse X 

Seagoville * X 

University Park 
 

Tri-Cities (Cedar Hill, DeSoto and Lancaster) 
 

Wilmer * X 

Wylie 
 

 

Judge McVea has undertaken the coordination of the expansion, but a more active level of involvement from 

the county’s highest elected officials may be required. 

Conclusion  

On August 25th, the Texas Indigent Defense Commission voted to extend the Targeted Specific Award for 9 

months as a response to Dallas County’s request for more time to complete the program entitled “Enhanced 

and Expanded Videoconference System.” The program must be completed by June 29, 2012 to avoid the return 

of funds. The Commission’s staff is available to work with Dallas County officials to help ensure the successful 

implementation of the program. Please contact Mr. Dominic Gonzales at (512) 463-2573 for more information. 

Thank you, 

 

Dominic Gonzales 

Grant Program Specialist 

 

 

CC: The Honorable Martin Lowy, Local Administrative District Judge 

 The Honorable Mark Greenberg, Local Administrative Statutory County Court Judge 

 The Honorable Cheryl Lee Shannon, Juvenile Board Chair 

 The Honorable Terrie McVea,  

 Mr. Ryan Brown, Program Director  

 Ms. Virginia Porter, County Auditor 

 Mr. Ron Stretcher, Director of Criminal Justice for Dallas County 

 Mr. James D. Bethke, Director, Texas Indigent Defense Commission 

 

Enclosure (1) 
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