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ADMINISTRATOR’S	STATEMENT	

Overview 

The mission of the Texas Indigent Defense Commission (Commission) is to provide financial and technical support to counties to 
develop and maintain quality, cost-effective indigent defense systems that meet the needs of local communities and the requirements of 
the Constitution and state law. Central to the Commission’s approach is its commitment to respect local control, providing support where 
needed, while ensuring that counties understand that with autonomy comes responsibility.   

This year marks the 15th Anniversary of the signing of The Fair Defense Act of 2001—the original blueprint for indigent defense 
developed by the Texas legislature that created the Commission. While the Commission remains administratively attached to the Office 
of Court Administration (OCA), the 82nd Legislature directed the Commission to submit its legislative appropriation request separate 
from OCA.  

The Commission has developed and refined formula and discretionary grant programs to ensure that indigent defense funds are 
distributed fairly across the entire state while also promoting compliance with state law and encouraging the development of more 
effective indigent defense services. The Commission disbursed $23.9 million in formula grants to 253 Texas counties in FY15. The 
Commission also disbursed $4.7 million in discretionary grants in FY15 for programs serving 201 Texas counties.  Discretionary grants 
are used to implement innovative programs, to remedy issues of non-compliance with state law requirements, and to assist counties that 
demonstrate overwhelming hardship in delivering services.  

The total number of indigent persons being provided constitutionally guaranteed assistance of counsel in Texas has increased from 
324,000 in FY02 to more than 460,000 in FY15, a 42 percent increase. Since the passage of the Fair Defense Act of 2001, spending for 
indigent defense in Texas has increased approximately 160%. This increase is largely driven by the implementation of better systems for 
ensuring that Constitutional requirements are met and qualified defendants have access to lawyers. Counties report that indigent defense 
is one of the major uncontrollable costs in their budgets because they have no control over the number of defendants who must be 
represented at a level of quality that meets the minimum standards imposed by the law. 
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The Commission is currently composed of the following 12 members: 

 Court of Criminal Appeals Presiding Judge Sharon Keller of Austin—Chair 
 2nd Admin. Judicial Region Presiding Judge Olen Underwood of Conroe—Vice Chair  
 Supreme Court Chief Justice Nathan Hecht of Dallas  
 State Senator Brandon Creighton of Conroe  
 State Senator John Whitmire of Houston  
 State Representative Abel Herrero of Corpus Christi  
 State Representative Andrew Murr of Junction  
 Chief Justice of the Texas First Court of Appeals Sherry Radack of Houston  
 Bell County Judge Jon Burrows of Temple 
 Hays County Court at Law Number Two Judge Linda Rodriguez of San Marcos 
 Mr. Anthony Odiorne, of Georgetown 
 Mr. Don Hase of Arlington 

 
Significant Changes in Policy and Services Provided 
 
The right to counsel is guaranteed to all defendants, including those unable to afford a reasonable attorney fee, in the U.S. and Texas 
Constitutions. The government, whether it is the state or the county, must pay these costs. Without adequate funding for the defense of 
those too poor to hire counsel, Texas counties and the State of Texas may be put in greater jeopardy of lawsuits related to indigent 
defense.  In recent years both Gillespie and Williamson Counties have faced major lawsuits related to indigent defense. In Rothgery v. 
Gillespie County, 554 U.S. 191 (2008),  the United States Supreme Court held that Gillespie County had erred by delaying appointment 
of counsel.  It also held that the right to counsel attaches at the article 15.17 hearing under the Texas Code of Criminal Procedure.  In 
another case, on June 8, 2012 the Texas Supreme Court unanimously ruled that a putative class of indigent misdemeanor defendants can 
proceed in its Section 1983 lawsuit alleging violations of the right to counsel in Williamson County, Texas. The plaintiffs in that case,  
Heckman v. Williamson County, 369 S.W.3d 137 (Tex. 2012), claimed that the county and its judges provided defendants inaccurate 
information about the right to counsel, failed to make timely rulings on requests for counsel, and denied appointed counsel to financially 
eligible defendants. In reversing an intermediate court of appeals decision dismissing the lawsuit, the Texas Supreme Court recognized 
that, "A criminal defendant's right to counsel--enshrined in both the United States and Texas Constitutions--ranks among the most 
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important and fundamental rights in a free society." In the settlement of the lawsuit, Williamson County agreed to changes in its 
procedures as well as independent monitoring.   
 
Similar litigation in New York prompted its current legislature to pass legislation with unanimous support from both parties switching 
from a county-funded to a state-funded system. The bill has been sent to Governor Cuomo and he has until the end of the year to decide 
what action to take. Like Texas, New York has historically required the counties to pay for indigent defense services. Under the proposed 
New York legislation, the state would reimburse its counties and New York City for ALL indigent defense costs phased in over seven 
years, starting at 25% in 2017 and providing full reimbursement beginning in 2023. This legislation was in response to a class action 
lawsuit alleging a systemic denial of counsel in five upstate New York counties. The Hurrell-Harring case was settled in 2014 and the 
legislation notes, “While the settlement agreement pertains to only five counties, its criteria establish a standard for providing indigent 
legal services that should apply statewide.” It also noted that the state is constitutionally required to provide public defense services, and 
recognized that the current system “imposes a significant uncontrollable financial burden on counties dependent on real property taxes to 
fund needed services, and subject to a state imposed tax cap.”  
 
In 2015, local governments in New York spent nearly $389 million for indigent defense and this amount is expected to increase 
substantially as the state takes over funding. Although Texas has nearly eight million more residents than New York, Texas and its 
counties spent only $238 million last year. Meaningful state funding coupled with technical support provided by the Commission and its 
staff is necessary to assist counties in meeting their constitutional obligations, thus making such costly lawsuits less likely. 
 
Commissioners Courts in five of the state’s largest counties (Bexar, Dallas, El Paso, Harris, Travis) have recently passed resolutions 
requesting the state to fully fund indigent defense services as more than half the states currently do. All 254 counties have also requested 
full state funding through resolutions adopted through the County Judges and Commissioners Association of Texas.   
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Exceptional Items 

1.   Restoration of 4 Percent Reduction in Funding  

DESCRIPTION/JUSTIFICATION:       

The Commission respectfully requests restoration of the 4% reduction because the program is already underfunded at current levels.   
Indigent defense representation is not a discretionary expense, but rather a requirement by the U.S. and Texas Constitutions and an 
important part of operating a fair criminal justice system.  State financial assistance to counties for indigent defense has driven much 
needed improvements in access to counsel.  The reduction in state grants to counties to support indigent defense will need to be absorbed 
by Texas Counties, who will be forced to make up the difference.           

EXTERNAL/INTERNAL FACTORS:       

Texas counties are already struggling to fund approximately 88% of indigent defense costs and these costs continue to rise at a rate of 
approximately $10 million per year.   An additional cut of $2.85 million will further hamper the ability of county governments to operate 
effective indigent defense systems that are an essential element of a fair adversarial justice system.  Using FY15 data, a 4% cut of $2.85 
million equates to over 13,000 appointed misdemeanor cases or over 4,000 appointed felony cases. This impacts counties adversely and 
will increase the risk of noncompliance with constitutional requirements and state law due to mounting budget pressures on local 
governments.   

2.  Support 50/50 State-County Funding for Statewide Regional Public Defender Office for Capital Cases 

DESCRIPTION / JUSTIFICATION:       

In the most serious criminal cases where the death penalty is a possibility, the State has a unique interest in ensuring that appropriate 
defense representation is provided consistent with Constitutional standards and professional standards promulgated by the State Bar of 
Texas.  In many parts of the state it can be difficult to find attorneys qualified to handle death penalty cases, as this type of representation 
is the most complex, time consuming, and challenging areas of defense practice.      

The Regional Public Defender Office for Capital Cases (RPDO) is operated by Lubbock County and now serves 179 counties spanning 
all nine administrative judicial regions. Under current policy most counties are eligible to participate by paying membership dues. In 
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exchange for paying dues, when a member county has a capital murder case, a qualified defense team is provided by the program at no 
additional cost.  The costs associated with a capital murder case have the potential to decimate the budgets of smaller counties. Member 
dues are determined by county population and capital case frequency.  The Lubbock RPDO provides a way for counties to have greater 
budget predictability and mitigate the dramatic impact a capital case can have and help ensure that these most serious cases are tried 
effectively the first time.        

Based on the statewide impact and critical services that the office provides across the entire State, the Commission requests General 
Revenue equal to one-half of the office’s operating budget, with the balance funded through membership dues of participating counties.  
In the FY16/17 biennium, $2.6 million in GR was appropriated for the RPDO, which is approximately 24% of the program cost. An 
additional appropriation of $2.9 million will provide for a sustainable 50/50 cost sharing arrangement with participating counties and 
ensure that the program remains affordable and accessible to all eligible counties throughout Texas that wish to participate.       

EXTERNAL/INTERNAL FACTORS:       

The Commission provided start-up funding through its discretionary grant program for each judicial region in the state which has helped 
make membership more affordable for counties.  This additional GR would help ensure the long-term stability of the program as the 
Commission’s start-up grants come to a close in 2017. As those grants close out, counties will be forced to make up the difference 
through higher membership dues.  Many of those counties that have not joined the program cited cost as the primary obstacle.  Because 
of the many budget pressures on county government, the more membership costs rise, the greater the risk that counties will drop out of 
the program, which could undermine its long-term viability.      

Texas counties are already burdened by the increased costs associated with their compliance with the Fair Defense Act.  By devoting GR 
to support this critical indigent defense service for counties, the State will take a significant step toward funding the underfunded indigent 
defense mandates.  In addition, this GR investment will better ensure consistency and fairness in handling the state’s most serious 
criminal cases.        

The RPDO is an award winning program with a proven track record of effectiveness that provides genuine value to Texas counties.  The 
National Association of Counties (NACO) presented Lubbock County with an Achievement Award for pioneering the Regional Public 
Defender Office. NACO presents Achievement Awards to recognize unique, innovative county programs. Applications for the awards 
are judged in part by how they modernize county government and increase services to county residents.  The Texas Association of 
Counties Leadership Foundation also awarded Lubbock its Best Practices award for the Regional Public Defender Office.    
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3.  Support Statewide Funding for Early Identification and Representation of Defendants with Mental Illness  

DESCRIPTION/JUSTIFICATION:       

The Commission requests $10 Million in General Revenue over the biennium to provide early identification and specialized 
representation for defendants with mental illness and incentivize statewide implementation of Articles 16.22 and 17.032, Code of 
Criminal Procedure.   

Over the FY14/15 biennium, specialized mental health public defender programs in seven counties disposed of approximately 12,400 
cases at a cost of $10 million.  Additional state funding of $10 million over the biennium would provide targeted grants to enhance 
existing defender programs and establish specialized defenders in counties currently without these programs. Articles 16.22 and 17.032, 
CCP, provide for the early identification and release on a personal recognizance bond of arrestees with mental illness if an evaluation and 
treatment plan is in place. Creating and enhancing defender programs to assist with implementation of Articles 16.22 and 17.032 
statewide would provide access to specialized counsel and mental health professionals shortly after arrest, resulting in fewer jail days and 
earlier case resolution for arrestees.                 

EXTERNAL/INTERNAL FACTORS:       

According to research from the Meadows Foundation, Texas spends over $650 million in local justice system costs each year due to 
inadequately treated mental illness and substance abuse disorders.  These costs are disproportionately allocated to "super-utilizers" 
cycling through the system largely because of unaddressed mental health needs. “In Texas, there are 22,000 people in poverty who suffer 
from mental illness and repeatedly use jails, ERs, crisis services, EMS, and hospitals. Another 14,000 are more deeply involved in the 
criminal justice system."        

Specialized mental health indigent defense programs can improve defendant outcomes and reduce recidivism by providing assistance that 
may help stabilize people and connect them with support that may address some of the causes of the behaviors that have placed them in 
the criminal justice system.  By providing representation at the very earliest stage in the case, these programs can identify and divert 
eligible non-violent defendants from jail to appropriate treatment programs and community based services that focus on long-term 
stabilization.  
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4.  Increase State Support for Texas Counties to Share Indigent Defense Costs More Equally  

DESCRIPTION/JUSTIFICATION:       

The Commission requests $103.6 million in FY18 and $108.6 million in FY19 for a total of approximately $212.2 million over the 
biennium. This funding will allow the Commission to provide relief to counties through an increase in state indigent defense grants in 
order to share indigent defense costs more equally with counties.  Moreover, the funding would offset decreasing receipts in the GR-
Dedicated Fair Defense Account and keep pace with increasing costs.   

Since the passage of the Fair Defense Act of 2001 (FDA) state grants have only defrayed a small percentage of the counties’ substantial 
increased indigent defense costs.  Since 2001 spending for indigent defense in Texas has increased approximately 160%, going from 
$91.4 million to $238 million annually. The FDA provided more explicit guidance on how to comply with constitutional requirements. 
This increase in costs is largely driven by the implementation of better systems for ensuring that Constitutional requirements are met and 
qualified defendants have access to lawyers.  Indigent defense costs are projected to continue to increase at approximately $10 million 
per year.   

All 254 counties have requested the state to fully fund indigent defense services through resolutions adopted through the County Judges 
and Commissioners Association of Texas.    

EXTERNAL/INTERNAL FACTORS:       

This strategy is funded primarily from the Fair Defense Account, a dedicated account in General Revenue.  This principle funding stream 
for indigent defense is derived from dedicated court costs and fees.  Deposits to the Fair Defense Account have substantially decreased in 
recent years, primarily due to a decrease in filed cases.  This decrease has occurred as indigent defense costs continue to rise.     

For the first time, the FY16/17 budget included an appropriation of General Revenue for indigent defense.  With statewide indigent 
defense costs increasing at approximately $10 million/year and GR-Dedicated funds decreasing, the $7.5 million of GR appropriated to 
close the indigent defense funding gap for the current biennium only partially mitigated those budget pressures. Counties continue to bear 
the vast majority of the financial burden in meeting this constitutional mandate, with state grants only covering approximately 12%. This 
exceptional item request is proffered to share more equally in the funding of this government responsibility and close the gap of the 
currently underfunded State mandate.             
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Conclusion 
 
Since 2001, the Commission has provided some funding to encourage and promote a better justice system across Texas. As a result, 
many jurisdictions have implemented more effective indigent defense delivery systems and thousands more people now have their right 
to appointed counsel honored.  The right to counsel is guaranteed in both the Texas Constitution and the United States Constitution. 
Indigent defense is not a discretionary program.  Texas counties currently bear the overwhelming burden of funding indigent defense. 
The funding requested here will continue the development, maintenance, and expansion of effective programs that fulfill a constitutional 
duty. The Commission respectfully requests that the state recognize the additional burden counties have assumed since the passage of the 
Fair Defense Act and appropriate additional GR to continue the development of outstanding programs and offset those additional costs 
counties have incurred.   
 
Respectfully Submitted, 
James Bethke 
Executive Director 
Texas Indigent Defense Commission 
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  Texas Indigent Defense 
Commission Board 

Ex Officio Members: 
Presiding Judge of the Court of 
Criminal Appeals 
Chief Justice of the Supreme Court 
One of the Courts of Appeals 
Justices serving on the Council 
who is designated by the governor 
One of the members of the Senate 
serving on the Council who is 
designated by the lieutenant 
governor 
Member of the Senate appointed 
by the lieutenant governor 
Chair of the House Criminal 
Jurisprudence Committee 

Member of the House of 
Representatives appointed by the 
Speaker of the House 
A county court or statutory county 
court judge serving on the council 
who is designated by the governor 
Governor Appointments: 
A district judge serving as a 
presiding judge of an 
administrative judicial region 
A judge of a constitutional county 
court or a county commissioner 
A judge of a constitutional county 
court or a county commissioner of 
a county with a population of 
250,000 or more 
A practicing criminal defense 
attorney 
A chief public defender in Texas or 
the chief public defender’s 
designee, who must be an 
attorney employed by the public 
defender’s office 
 

Texas Indigent Defense Commission 

13 Members 
Office of Court 
Administration 

Executive Director 
1 FTE

Grant Program and 
Evaluation 

4 FTE 

Finance and 
Administration 

2 FTE 

Compliance and 
Monitoring 

3 FTE 

Legal and Policy 
Standards Development 

1 FTE 

Administratively 
Attached 
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