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Dear Judge Krause:

A monitoring visit of your county was conducted on September 29, 2011. The
financial aspects of the county were monitored to adequately review fiscal
records and documentation to ensure compliance with the Texas Indigent
Defense Commission grant. A copy of the final monitoring report including
your county responses and approved corrective action plan are included in the
report.

The Texas Indigent Defense Commission would like to thank county officials
and employees for their assistance and courtesy during the course of the
monitoring visit. We greatly appreciated the time and cooperation of Comal
County’s staff.

If you have any questions, please do not hesitate to contact me at 512.936.7561.

Sincerely,

Conel Connars

Carol Conner
Fiscal Monitor

cc: The Honorable Jack Robison, Local Administrative District Court
The Honorable Charles A. Stephens II, Local Administrative Statutory
County Court
Mr. Steve Thomas, District Court Administrator
Mr. David D. Renken, County Auditor
Ms. Sharon M. Ferrell, First Assistant Auditor
Ms. Savannah L. Maurer, Indigent Defense Coordinator
Mr. James D. Bethke, Executive Director, Texas Indigent Defense
Commission
Mr. Wesley Shackelford, Deputy Director/Special Counsel, Texas Indigent
Defense Commission
Mr. Bryan Wilson, Grants Administrator, Texas Indigent Defense
Commission



TEXAS INDIGENT DEFENSE COMMISSION

(formerly Texas Task Force on Indigent Defense)
Fiscal Monitoring of Indigent Defense Expenses
Comal County, Texas
on

September 29, 2011

Final
March 19, 2012

Texas Indigent Defense Commission



TABLE OF CONTENTS

I, INTRODUCGTION..oiiiiiicniirinsnsisssisssississssostessassssssesssressssssssssssesssssssassnsssssssssssssssessssss sases 4
Commission Background ..o S5
ODBJECLIVES 1evivveviitietietierti et sie et st rese s ntes e ee e rem s s cetes s ibesas b es bt e e st st a st ek e et e e e s e e ean e enbc e chn 5
T T0] 8L U USSP OSSP OO OO PO O T PO PO SO PSPPI P TR PON 5
MEthOAOIOEY 1-vioiiiiiiiict et e e bbb e 5
Summary Of FINAINES.....coooiiiiiiii s e 6

II. INDIGENT DEFENSE GRANT ...cciiiiiiimisneinisennismisissierisisssassessasisssssasssisnsssssasssasass 6
AL FOrMUIA GEANT. oo e ra b s srare st r e s s nra e s se s rnnr gt seiebne s 6
B. Indigent Defense Expenditure Report (IDER) ... 6

111. ACCOUNTING OPERATIONS ctiviriiinninisiiesresnesnsismemiesiesssnsnssssssansssssasssasssnessasssssss 6
ACCOURING PTOCEAUIES ..ottt s et s s et n s 6

IV. INDIGENT DEFENSE PAID VOUCHERS ..oveeireevineniicsssissisninssnsensimsssssssnssssssss 7
A, Summary of Attorney Fee Payments ..o 7

1. Fee Schedule i e e 7
2. Reviewed Assigned Counsel Fee VOUChETS «..ooviiiiiininiiiiiviniinin i 7
3. Summary of Investigations, Experts, and Other Direct Litigation Expenses............. 8
B. Public Appointment LiSt. ..ottt e 9
1. Approval of Qualified Attorneys by the Judges ... 9
2. Applied for Public Appointment LiSt ...t 9
3. Continuing Legal Education (CLE) Requirements.........c.ocoovvvevvioniniennan e, 10

V. SUMMARLY oiorverineressnssensrssssssssssssssssssssssssssssssssssssssissessssssnisssssssssssssmasasenssessssisssstsssssessassass 10
GENEral COIMIIENTS. . .viieiiiiie ettt ia bt et esbeeetessr e e reeseneermeseoreeias i bbesb b e bbsesbe s anansaansarnna e 10

APPENDICES:

A. Section 79.036, Texas Government Code.....oociviiiiieeeeiriee e 12
B. Section 79.037, Texas Government Code ...oiviviriiniirnrieriireiiiieieimiien s 13
C. Financial Management, UGMS... ...t s 14
D. Article 26.04, Code of Criminal Procedure .. o..ooviivioirinieeii e et 15
E. Article 26.05, Code of Criminal Procedure........cccvieeviiierovnrnsnr e 19
F. Chapter 174, Rule, 174.1, Texas Administrative Code ..o 21

Texas Indigent Defense Commission



I. INTRODUCTION

Comal County on-site fiscal monitoring visit was conducted on September 29, 2011. The
fiscal monitor reviewed financial records to determine whether grant funds were spent in
accordance with the terms and conditions of the Texas Indigent Defense Commission grant.

Comal County is located in south central Texas and bordered by Guadalupe, Hays, and Travis
counties. New Braunfels, its largest city and county seat, is twenty-nine miles northeast of San

Antonio and forty-five miles southwest of Austin. The county has an estimated population of
115,633.

Comal County’s court system is comprised of two statutory county courts and four district
courts with criminal jurisdiction. In 2010, the county received $53,150 in formula grant funds.
The county collected $89,883 for reimbursement of attorney fees from defendants.

Comal County Indigent Defense Expenditures

Expenditures 2008 2009 2010
Population Estimate 108,170 108,170 115,633
Adult Felony Assigned Counsel $156,062 $270,122 $319,535
Adult Felony Assigned Counsel Appeals $54,663 $28,914 $6,352
Adult Misdemeanor Assigned Counsel $134,150 $134,872 $201,735
Adult Misdemeanor Assigned Counsel Appeals $25,975 $28,925 0
Juvenile Assigned Counsel $52,042 $43,670 $33,064
Total Attorney Assigned Counsel Fees $422,892 $506,503 $560,686
Licensed Investigation $1,095 $5,167 $8.028
Expert Witness $8,000 $3,881 $8,375
Other Direct Litigation $3,639 $20,419 $26,969
Total Indigent Defense Expenditures

(court and administrative) $435,625 $535,969 $604,058
Formula Grant Disbursement $50,621 $52,464 $53,150
Reimbursement of Attorney Fees $126,871 $126,871 $89.883
Total Assigned Counsel Cases 1,270 1,249 1,383

Source: Texas Indigent Defense Commission records
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Commission Background

In January 2002, the 77" Texas Legislature established the Texas Task Force on Indigent
Defense. In May 2011, the 82" Texas Legislature changed the name of the Texas Task Force
on Indigent Defense to the Texas Indigent Defense Commission (Commission) effective
September 1, 2011, The Commission remains a permanent standing committee of the Texas
Judicial Council and administratively attached to the Office of Court Administration (OCA).
The Commission provides financial and technical support to counties to develop and maintain
quality, cost-effective indigent defense systems that meet the needs of local communities and
the requirements of the Constitution and state law. The purpose of the Commission is to
promote justice and fairness to all indigent persons accused of criminal conduct, including
juvenile respondents, as provided by the laws and constitutions of the United States and Texas.
As a result of the legislative requirement, the promulgated Section 173.401(a), Texas
Administrative Code, which provides, “the Commission or its designees will monitor the
activities of grantees as necessary to ensure that grant funds are used for authorized purposes
in compliance with laws, regulations, and the provisions of the grant.”

Objectives

The objectives of this review were to:

= determine whether grant funds were used for authorized purposes in compliance with laws,
regulations, and the provisions of the grant.

» validate policies and procedures relating to indigent defense services.

* provide recommendations pertaining to operational efficiency.

» assist with any questions or concerns on the indigent defense program requirements.

Scope

The county’s indigent defense expenditures were monitored to ensure compliance with
applicable laws, regulations, and the provisions of the grant during fiscal year 2010. The fiscal
monitor reviewed records located in the Comal County Courthouse.

Methodology

To accomplish the objectives, the fiscal monitor met with district court judges, assistant

auditors, district court administrator, and indigent defense coordinator. The fiscal monitor

reviewed:

* random samples of paid attorney fees, expert witnesses, licensed investigations, and other
direct litigation for verification of expenses;

» eneral ledger transactions and invoices;

» indigent defense expenditure report and attorney fee schedule;

» public appointment list, attorney applications, and attorney criminal continuing legal
education training; and

=  county’s local indigent defense plan.

The expenditure period of October 1, 2009 to September 30, 2010 (FY 2010) was reviewed
during the fiscal monitoring visit.
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Comal County's Criminal Courts
Courts
Conrty Total Reviewed LA
County Court-at-Law 2 2 100%
District Court 4 4 100%

Percent Sampled: courts reviewed / courts total

Summary of Findings
* The county did not have written accounting procedures for processing criminal indigent
defense expenses.

* The county incorrectly placed 4 expert witness expenses ($21,090) in the other direct
litigation category of services.

II. INDIGENT DEFENSE GRANT
A. Formula Grant
The county submitted the FY 2010 indigent defense on-line grant application to assist in

the provisions of the Fair Defense Act. Comal County met the formula grant eligibility
requirements.

B. Indigent Defense Expenditure Report (IDER)

Under Section 79.036 of the Texas Government Code, counties are required to annually
submit data showing the cases and respective expenses expended to provide indigent
defense services. For FY 2010, Comal County spent $319,535 on 439 felony cases;
$201,735 on 818 misdemeanor cases; $33,064 on 124 juvenile cases; and $6,352 on 2
felony appeals cases.

Monitor Comment

The county maintains fiscal accountability and support documents of the formula grant and
indigent defense expenditures. The annual indigent expenditure report is critical in
establishing grant eligibility.

III. ACCOUNTING OPERATIONS

Accounting Procedures

The county did not have written accounting procedures to include staff responsibilities and
oversight for processing of criminal indigent defense expenses. While there are no written
procedures, the county does have a method for processing indigent defense expenses.
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Recommendation

The Commission recommends that the county develop and maintain accounting procedures for
indigent defense expenses. Written procedures provide instruction and guidance; uniformity
and completeness; and ensure correct and secure processing of fiscal information. The
Uniform Grants Management Standards (UGMS) requires grantees financial systems to
provide an “effective control and accountability of funds, property and assets...” (para 20,
page 68).

Comal County Action Plan

Comal County is in the process of preparing written accounting procedures for processing
indigent defense expenses.

Contact person(s): County Auditor’s Office

Completion date: July 31, 2012

IV. INDIGENT DEFENSE PAID VOUCHERS
A. Summary of Attorney Fee Payments

1. Fee Schedule
The attorney fee vouchers reviewed were paid in accordance with the fee schedule
adopted by the formal action of the judges hearing criminal cases. In FY 2010, the
attorney fee annual payments ranged from $185 to $47,900 per attorney with an
average of $4,250 and a median of $7,897.

2. Reviewed Assigned Counsel Fee Vouchers
A total of 1073 paid attorney fee vouchers were reviewed for the period of October 1,
2009 to September 30, 2010. The attorney fee vouchers reviewed captured the
specific data elements (defendant name, case/cause numbers, offense, court number,
amount paid, attorney signature, and presiding judge signature).

County Courts-at-Law
30 Different Paid Attorneys
Total
Courts Paid Attorney Fee Vouchers

Vouchers Fees |Reviewed|Reviewed Value
County Court-at-Law 460 $110,695 | 285 $81,764
County Court-at-Law #2 415 $105,515 | 280 $88,800
Total 875 $216,210 | 565 $170,564

County Court-at-Law = juvenile expenses + adult misdemeanor expenses
$110,695 = $5,270 + $105,425

County Court-at-Law 2 = juvenile expenses + adult misdemeanor expenses
$105,515 = $6,405+ $99,110
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District Courts
42 Different Paid Attorneys
Total
Courts Paid Attorney Fee Vouchers
Vouchers Fees Reviewed | Reviewed Value
22" District Court 83 $58,600 83 $58,600
207" District Court 214 $91,415 | 214 $91,415
274" District Court 110 $67,498 110 $67,498
433" District Court 101 $99,223 101 $99,223
Total 508 $316,736 | 508 $316,736

22" District Court = juvenile expenses + adult felony expenses

$58,700 = $100 + $58,600

207™ District Court = juvenile expenses + adult felony expenses + felony appeal expenses
$109,970 = $13,425 + $91,415 + $5,130

274™ District Court = juvenile expenses + adult felony expenses

$69,998 = $2,500 + $67,498

433" District Court = juvenile expenses + adult felony expenses + felony appeal expenses
$105,808 = $5,364 + $99,222 + $1,222

Monitor Comment

All attorney fee vouchers reviewed met the statutory requirements for payment, which
states, “no payment shall be made until the form for itemizing the services performed
is submitted to the judge presiding over the proceedings and approves the payment” in
accordance with Article 26.05(¢c), Code of Criminal Procedure.

3. Summary of Investigations, Experts, and Other Direct Litigation Expenses

FY 2010 Licensed Investigations, Experts, and
Other Direct Litigation Expenditures
Total Vouchers
Expenditures Reported . .
Paid FY 2010 Reviewed | Reviewed Value

Investigation 9 $8,028 9 $8.028
Expert Witness 4 $8,375 4 $8.,375
Other Direct Litigation 92 $26,969 60 $23,417

The county incorrectly placed 4 expert witness expenses ($21,090) in the other direct
litigation category of services. Expert witness expenses include money paid by the
county to the service provider qualified by the court in a field of study or expertise to
assist a licensed attorney in preparing or presenting a defense for an indigent
defendant. Additionally, other direct litigation expenses include “money paid by the
county to a person or entity for materials, supplies, or services determined by the
attorney or court necessary for the licensed attorney to prepare an adequate defense for
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an indigent defendant” (Procedure Manual for the Indigent Defense Expenditure
Report FY 2011).

Expert Witness Expenses Incorrectly Placed in

Other Direct Litigation Category
No. Court Date Check No. | Amount Services
I [22" District Court 6/21/2010 | 43207 $7,500 | Psychological
2 |22" District Court 8/9/2010 | 43766 $8,415 | Psychological
3 |421" District Court | 4/12/2010 | 42433 $1,750 | Psychological
4 |421" District Court | 4/12/2010 | 42468 $3,425 | Psychological
Total | $21,090

Recommendation

The Commission recommends that the county review procedures to correctly record
and report all expert witness expenses in the appropriate category of services. The
correct classification of expenses is the precursor to accurate reporting under the Fair
Defense Act. Please refer to Procedure Manual for the Indigent Defense Expenditure
Report FY 2011, page 3-5 at:

http://www.txcourts.gov/tide/pdf/FY 1 1IDERManual.pdf

Comal County Action Plan

Comal County has reviewed the manual and correctly reported criminal indigent
defense for FY 2011.

Contact person(s): County Auditor’s Office

Completion date: November 8, 2011

B. Public Appointment List

1. Approval of Qualified Attorneys by the Judges
A majority of the judges approved the attorneys on the public appointment list.

2. Applied for Public Appointment List

Number of Attorneys
Courts public applications Sampled
appointment | reviewed
list
County Court-at-Law
and District Court 62 62 100%
Juvenile Court 19 19 100%

Percent Sampled: applications reviewed / number on public appointment list

Texas Indigent Defense Commission



3. Continuing Legal Education (CLE) Requirements

Number of Attorneys
public criminal/juvenile CLE
Courts appointment documents
list reviewed met minimum
hours
County Court-at-Law
and District Court 62 62 62
Juvenile Court 19 19 19

Monitor Comment

The Commission commends Comal County for ensuring that attorneys obtain the CLE
hours according to the county’s local plan and Title 1, Chapter 174, Texas
Administrative Code.

V. SUMMARY

General Comments

The Commission wishes to express its appreciation to local county officials and employees of
Comal County for the time and courtesy extended during the fiscal monitoring visit. In
particular, my gratitude extends to Judge Sherman W. Krause, Constitutional County Court;
Judge Gary Steele, 274™ Judicial District Court; Judge Dib Waldrip, 433" Judicial District
Court; Mr. Steve Thomas, District Court Administrator for 22“d, 207“’, 274™ and 433™ District
Courts; Mr. David Renken, County Auditor; and Ms. Sharon M. Ferrell, First Assistant County
Auditor, for accommodating the fiscal monitor activities. These activities included providing
workspace, allocating employee time, and exercising flexibility in meeting the schedule of the
fiscal monitor. Thank you for your time and cooperation during the monitoring visit.

Comal County Response

We would like to thank for your time and attention during the monitoring visit. We appreciate
your insight and suggestions for improving our program.

Sincerely,
Sharon M. Ferrell

First Assistant County Auditor

Responses from Mr. Steve Thomas, District Court Administrator for Comal, Hays, and
Caldwell Counties:

[ would like to take this time thank you for visiting Comal County in relation to our Indigent
Defense Program. You were very accommodating and professional with the District Court in
conducting your audit.

Texas Indigent Defense Commission



Comal County's District Courts sirive to be the very best Courts in the State of Texas. We
certainly take Indigent Defense seriously and will continue to strive to meet the highest
standards.

Once again thank you for visiting with us and if we may be of any assistance in the future,
please do not hesitate to contact me.

Thank you,

Steve Thomas
Court Administrator for Comal, Hays and Caldwell Counties

Texas Indigent Defense Commission



Appendix A

Texas Government Code, Section 79.036. Indigent Defense Information
(a) In each county, not later than November I of each odd-numbered year and in the form and
manner prescribed by the commission, the following information shall be prepared and provided
to the commission:
(1) acopy of all formal and informal rules and forms that describe the procedures vsed in
the county to provide indigent defendants with counsel in accordance with the Code of
Criminal Procedure, including the schedule of fees required under Article 26.05 of that
code;
(2) any revisions to rules or forms previously submitted under this section; or
(3) verification that rules and forms previously submitted under this section still remain
in effect.
(b) Except as provided by Subsection (¢):
(1) the local administrative district judge in each county, or the person designated by the
judge, shall perform the action required by Subsection (a) with respect to all rules and
forms adopted by the judges of the district courts trying felony cases in the county; and
(2) the local administrative statutory county court judge in each county, or the person
designated by the judge, shall perform the action required by Subsection (a} with respect
to all rules and forms adopted by the judges of the county courts and statutory county
courts trying misdemeanor cases in the county.
(¢) If the judges of two or more levels of courts described by Subsection (b) adopt the same
formal and informal rules and forms, the local administrative judge serving the courts having
jurisdiction over offenses with the highest classification of punishment, or the person designated
by the judge, shall perform the action required by Subsection (a).
(d) The chair of the juvenile board in each county, or the person designated by the chair, shall
perform the action required by Subsection (a) with respect to all rules and forms adopted by the
juvenile board.
(e) In each county, the county auditor, or the person designated by the commissioners court if
the county does not have a county auditor, shall prepare and send to the commission in the form
and manner prescribed by the commission and on a monthly, quarterly, or annual basis, with
respect to legal services provided in the county to indigent defendants during each fiscal year,
information showing the total amount expended by the county to provide indigent defense
services and an analysis of the amount expended by the county:
(1) in each district, county, statutory county, and appellate court;
(2) in cases for which a private attorney is appointed for an indigent defendant;
(3) in cases for which a public defender is appointed for an indigent defendant;
(4) in cases for which counsel is appointed for an indigent juvenile under Section
51.10(f), Family Code; and
(5) for investigation expenses, expert witness expenses, or other litigation expenses.
(f) As a duty of office, each district and county clerk shall cooperate with the county auditor or
the person designated by the commissioners court and the commissioners court in retrieving
information required to be sent to the commission under this section.

This section replaced Sec. 71.0351 effective Sept. 1, 2011 (HB 1754, §20),
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Appendix B

Texas Government Code, Section 79,037, Technical Support; Grants
(a) The commission shall:

(1) provide technical support to:

(A) assist counties in improving their indigent defense systems; and

(B) promote compliance by counties with the requirements of state law relating to

indigent defense;

(2) to assist counties in providing indigent defense services in the county, distribute in the
form of grants any funds appropriated for the purposes of this section; and
(3) monitor cach county that receives a grant and enforce compliance by the county with
the conditions of the grant, including enforcement by:

(A) withdrawing grant funds; or

(B) requiring reimbursement of grant funds by the county.

(b) The commission shall distribute funds as required by Subsection (a){2) based on a county's
compliance with standards adopted by the board and the county's demonstrated commitment to

compliance with the requirements of state law relating to indigent defense.

(c) The board shall adopt policies to ensure that funds under Subsection (a)(2) are allocated and
distributed to counties in a fair manner,

(d) A county may not reduce the amount of funds provided for indigent defense services in the
county because of funds provided by the commission under this section.

Addition of this Section effective Sept. 1, 2011 (HB 1754, §20).
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Appendix C

Uniform Grant Management Standards
(As adopted June 2004)
paragraph 20, page 68, Standards for Financial Management Systems {This section does not
apply to procurement contracts. [

(b) The financial management systems of other grantees and subgrantees must meet the
following standards:

(1) Financial reporting. Accurate, current, and complete disclosure of the financial
results of financially assisted activities must be made in accordance with the financial
reporting requirements of the grant or subgrant.

(2) Accounting records. Grantees and subgrantees must maintain records which
adequately identify the source and application of funds provided for financially-assisted
activities. These records must contain information pertaining to grant or subgrant awards
and authorizations, obligations, unobligated balances, assets, liabilities, outlays or
expenditures, and income.

(3) Internal control. Effective control and accountability must be maintained for all
grant and subgrant cash, real and personal property, and other assets. Grantees and -
subgrantees must adequately safeguard all such property and must assure that it is used
solely for authorized purposes.

(4) Budget control. Actual expenditures or outlays must be compared with budgeted
amounts for each grant or subgrant. Financial information must be related to performance
or productivity data, including the development of unit cost information whenever
appropriate or specifically required in the grant or subgrant agreement. If unit cost data
are required, estimates based on available documentation will be accepted whenever
possible.

(5} Allowable cost. Applicable OMB cost principles, agency program regulations, and
the terms of grant and subgrant agreements will be followed in determining the
reasonableness, allowability, and allocability of costs.

(6) Source documentation. Accounting records must be supported by such source

documentation as canceled checks, paid bills, payrolls, time and attendance records,
contract and subgrant award documents, etc.
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Appendix D

Art. 26.04. Procedures for Appointing Counsel

(a) The judges of the county courts, statutory county courts, and district courts {rying criminal
cases in each county, by local rule, shall adopt and publish written countywide procedures for
timely and fairly appointing counsel for an indigent defendant in the county arrested for charged
with, or taking an appeal from a conviction of a misdemeanor punishable by confinement or a
felony. The procedures must be consistent with this article and Articles 1.051, 15.17, 26.05, and
26.052. A court shall appoint an attorney from a public appointment list using a system of
rotation, unless the court appoints an attorney under Subsection (f), (f-1), (h), or (i}. The court
shall appeint attorneys from among the next five names on the appointment list in the order in
which the attorneys' names appear on the list, unless the court makes a finding of good cause on
the record for appointing an attorney out of order. An attorney who is not appointed in the order
in which the attorney's name appears on the list shall remain next in order on the list.
(b) Procedures adopted under Subsection (a) shall:

(1) authorize only the judges of the county courts, statutory county courts, and district courts

trying criminal cases in the county, or the judges' designee, to appoint counsel for indigent

defendants in the county;

(2) apply to each appointment of counsel made by a judge or the judges' designee in the

county;

(3) ensure that each indigent defendant in the county who 1s charged with a misdemeanor

punishable by confinement or with a felony and who appears in court without counsel has an

opportunity to confer with appointed counsel before the commencement of judicial

proceedings;

(4) require appointments for defendants in capital cases in which the death penalty is sought

to comply with any applicable requirements under Articles 11.071 and26.052;

(5) ensure that each attorney appointed from a public appointment list to represent an

indigent defendant perform the attorney's duty owed to the defendant in accordance with the

adopted procedures, the requirements of this code, and applicable rules of ethics; and

(6) ensure that appointments are allocated among qualified attorneys in a manner that is fair,

neutral, and nondiscriminatory.
(¢) Whenever a court or the courts’ designee authorized under Subsection (b) to appoint counsel
for indigent defendants in the county determines for purposes of a criminal proceeding that a
defendant charged with or appealing a conviction of a felony or a misdemeanor punishable by
confinement is indigent or that the interests of justice require representation of a defendant in the
proceeding, the court or the courts' designee shall appoint one or more practicing attorneys to
represent the defendant in accordance with this subsection and the procedures adopted under
Subsection (a). If the court or the courts' designee determines that the defendant does not speak
and understand the English language or that the defendant is deaf, the court or the courts'
designee shall make an effort to appoint an attorney who is capable of communicating in a
language understood by the defendant.
(d) A public appointment list from which an attorney is appointed as required by Subsection (a)
shall contain the names of qualified attorneys, each of whom:

(1) applies to be included on the list;

(2) meets the objective qualifications specified by the judges under Subsection {e);

Texas Indigent Defense Commission
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Art. 26.04, Procedures for Appointing Counsel (Continued)
(3) meets any applicable qualifications specified by the Texas Indigent Defense
Commission; and
(4) is approved by a majority of the judges who established the appointment list under
Subsection (e).
(e) In a county in which a court is required under Subsection (a) to appoint an attorney from a
public appointment list:
(1) the judges of the county courts and statutory county courts trying misdemeanor cases in
the county, by formal action:
(A) shall:
(i) establish a public appointment list of attorneys qualified to provide representation
in the county in misdemeanor cases punishable by confinement; and
(ii) specify the objective qualifications necessary for an attorney to be included on
the list; and
(B) may establish, if determined by the judges to be appropriate, more than one
appointment list graduated according to the degree of seriousness of the offense, the
attorneys' qualifications, and whether representation will be provided in trial court
proceedings, appellate proceedings, or both; and
(2) the judges of the district courts trying felony cases in the county, by formal action:
(A) shall:
(i) establish a public appointment list of attorneys qualified to provide representation
in felony cases in the county; and
(i) specify the objective qualifications necessary for an attorney to be included on
the list; and
(B) may establish, if determined by the judges to be appropriate, more than one
appointment list graduated according to the degree of seriousness of the offense, the
attorneys' qualifications, and whether representation will be provided in trial court
proceedings, appellate proceedings, or both.
(f) In a county in which a public defender’s office is created or designated under Article 26.044,
the court or the courts' designee may appoint that office to represent the defendant in accordance
with guidelines established for the office.
(f-1) In a county in which a managed assigned counsel program is operated in accordance with
Article 26.047, the managed assigned counsel program may appoint counsel to represent the
defendant in accordance with the guidelines established for the program.
() A countywide alternative program for appointing counsel for indigent defendants in criminal
cases is established by a formal action in which two-thirds of the judges of the courts designated
under this subsection vote to establish the alternative program. An alternative program for
appointing counsel in misdemeanor and felony cases may be established in the manner provided
by this subsection by the judges of the county courts, statutory county courts, and district courts
trying criminal cases in the county. An alternative program for appointing counsel in
misdemeanor cases may be established in the manner provided by this subsection by the judges
of the county courts and statutory county courts trying criminal cases in the county. An
alternative program for appointing counsel in felony cases may be established in the manner
provided by this subsection by the judges of the district courts trying criminal cases in the
county. In a county in which an alternative program is established:
(1) the alternative program may:

Texas Indigent Defense Commission



Art. 26.04. Procedures for Appointing Counsel (Continued)
(A) use a single method for appointing counsel or a combination of methods; and
(B) use a multicounty appointment list using a system of rotation; and
(2) the procedures adopted under Subsection (a) must ensure that:
(A) attorneys appointed using the alternative program to represent defendants in
misdemeanor cases punishable by confinement:
(i) meet specified objective qualifications for that representation, which may be
graduated according to the degree of seriousness of the offense and whether
representation will be provided in trial court proceedings, appellate proceedings, or
both; and
(i) are approved by a majority of the judges of the county courts and statutory
county courts trying misdemeanor cases in the county;
(B) attorneys appointed using the alternative program to represent defendants in felony
cases:
(i) meet specified objective qualifications for that representation, which may be
graduated according to the degree of seriousness of the offense and whether
representation will be provided in trial court proceedings, appellate proceedings, or
both; and
(i) are approved by a majority of the judges of the district courts trying felony cases
in the county;
(C) appointments for defendants in capital cases in which the death penalty is sought
comply with the requirements of Article 26.052; and
(D) appointments are reasonably and impartially allocated among qualified attorneys.
(h) In a county in which an alternative program for appointing counsel is established as provided
by Subsection (g) and is approved by the presiding judge of the administrative judicial region, a
court or the courts' designee may appoint an attorney to represent an indigent defendant by using
the alternative program. In establishing an alternative program under Subsection (g), the judges
of the courts establishing the program may not, without the approval of the commissioners court,
obligate the county by contract or by the creation of new positions that cause an increase in
expenditure of county funds.
(i) A court or the courts' designee required under Subsection (¢) to appoint an attorney to
represent a defendant accused or convicted of a felony may appoint an attorney from any county
located in the court's administrative judicial region.
(j) An attorney appointed under this article shall:
(1) make every reasonable effort to contact the defendant not later than the end of the first
working day after the date on which the attorney is appointed and to interview the defendant
as soon as practicable after the attorney is appointed;
(2) represent the defendant until charges are dismissed, the defendant is acquitted, appeals
are exhausted, or the attorney is permitted or ordered by the court to withdraw as counsel for
the defendant after a finding of good cause is entered on the record; and
(3) with respect to a defendant not represented by other counsel, before withdrawing as
counsel for the defendant after a trial or the entry of a plea of guilty:
(A) advise the defendant of the defendant's right to file a motion for new trial and a notice
of appeal;
(B) if the defendant wishes to pursue either or both remedies described by Paragraph (a),
assist the defendant in requesting the prompt appointment of replacement counsel; and
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Art. 26,04, Procedures for Appointing Counsel (Continued)
(C) if replacement counsel is not appointed promptly and the defendant wishes to pursue
an appeal, file a timely notice of appeal.

(k) A court may replace an attorney who violates Subsection (j)(1) with other counsel. A
majority of the judges of the county courts and statutory county courts or the district courts, as
appropriate, trying criminal cases in the county may remove from consideration for appointment
an attorney who intentionally or repeatedly violates Subsection (§)(1).
(1) Procedures adopted under Subsection (a) must include procedures and financial standards for
determining whether a defendant is indigent. The procedures and standards shall apply to each
defendant in the county equally, regardless of whether the defendant is in custody or has been
released on bail.
(m) In determining whether a defendant is indigent, the court or the courts' designee may
consider the defendant's income, source of income, assets, property owned, outstanding
obligations, necessary expenses, the number and ages of dependents, and spousal income that is
available to the defendant. The court or the courts' designee may not consider whether the
defendant has posted or is capable of posting bail, except to the extent that it reflects the
defendant's financial circumstances as measured by the considerations listed in this subsection.
(n) A defendant who requests a determination of indigency and appointment of counsel shall:

(1) complete under oath a questionnaire concerning his financial resources;

(2) respond under oath to an examination regarding his financial resources by the judge or

magisirate responsible for determining whether the defendant is indigent; or

(3) complete the questionnaire and respond to examination by the judge or magistrate.
(o) Before making a determination of whether a defendant is indigent, the court shall request the
defendant to sign under oath a statement substantially in the following form: "On this
day of , 20, T have been advised by the (name of the court) Court of my 11ghl
to representation by counsel in connection with the charge pending against me. [ certify that 1
am without means to employ counsel of my own choosing and 1 hereby request the court to
appoint counsel for me. (signature of the defendant)”
(p) A defendant who is determined by the court to be indigent is presumed to remain indigent for
the remainder of the proceedings in the case unless a material change in the defendant's financial
circumstances occurs. If there is a material change in financial circumstances after a
determination of indigency or non-indigency is made, the defendant, the defendant's counsel, or
the attorney representing the state may move for reconsideration of the determination.
(q) A written or oral statement elicited under this article or evidence derived from the statement
may not be used for any purpose, except to determine the defendant's indigency or to impeach
the direct testimony of the defendant. This subsection does not prohibit prosecution of the
defendant under Chapter 37, Penal Code.
(r) A court may not threaten to arrest or incarcerate a person solely because the person requests
the assistance of counsel.

Amendments 1o (a), (d), and (f) and addition of (f-1) effective Sept. 1, 2011 (HB 1754, §20).

Amendments to (a), (c), (e), (2}, (i), (i), and (0) effective Sept. 1, 2011 (SB 1681, §4). Section 3 provides:
“The change in law made by this Act applies only to a criminal proceeding that commences on or afier
the effective date of this Act. A criminal proceeding that commences before the effective date of this Act is
governed by the law in effect when the proceeding commenced, and the former law is continued in effect
Jor that purpose.”
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Appendix E

Art. 26.05. Compensation of Counsel Appointed to Defend
(a) A counsel, other than an attorney with a public defender’s office or an attorney employed by
the office of capital writs, appointed to represent a defendant in a criminal proceeding, including
a habeas corpus hearing, shall be paid a reasonable attorney's fee for performing the following
services, based on the time and labor required, the complexity of the case, and the experience
and ability of the appointed counsel:

(1)} time spent in court making an appearance on behalf of the defendant as evidenced by a
docket entry, time spent in trial, and time spent in a proceeding in which sworn oral
testimony is elicited;

(2) reasonable and necessary time spent out of court on the case, supported by any
documentation that the court requires;

(3) preparation of an appellate brief and preparation and presentation of oral argument to a
court of appeals or the Court of Criminal Appeals; and

(4) preparation of a motion for rehearing.

(b) All payments made under this article shall be paid in accordance with a schedule of fees
adopted by formal action of the judges of the county courts, statutory county courts, and district
courts trying criminal cases in each county. On adoption of a schedule of fees as provided by
this subsection, a copy of the schedule shall be sent to the commissioners court of the county.

(¢) Each fee schedule adopted shall state reasonable fixed rates or minimum and maximum
hourly rates, taking into consideration reasonable and necessary overhead costs and the
availability of qualified attorneys willing to accept the stated rates, and shall provide a form for
the appointed counsel to itemize the types of services performed. No payment shall be made
under this article until the form for itemizing the services performed is submitted to the judge
presiding over the proceedings or, if the county operates a managed assigned counsel program
under Article 26.047, to the director of the program, and until the judge or director, as applicable,
approves the payment. If the judge or director disapproves the requested amount of payment, the
judge or director shall make written findings stating the amount of payment that the judge or
director approves and each reason for approving an amount different from the requested amount.
An attorney whose request for payment is disapproved or is not otherwise acted on by the 60th
day after the date the request for payment is submitted may appeal the disapproval or failure to
act by filing a motion with the presiding judge of the administrative judicial region. On the filing
of a motion, the presiding judge of the administrative judicial region shall review the disapproval
of payment or failure to act and determine the appropriate amount of payment. In reviewing the
disapproval or failure to act, the presiding judge of the administrative judicial region may
conduct a hearing, Nof later than the 45th day after the date an application for payment of a fee
is submitted under this article, the commissioners court shall pay to the appointed counsel the
amount that is approved by the presiding judge of the administrative judicial region and that is in
accordance with the fee schedule for that county.
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Art. 26.05. Compensation of Counsel Appointed to Defend (Continued)
(d) A counsel in a non-capital case, other than an attorney with a public defender’s office,
appointed to represent a defendant under this code shall be reimbursed for reasonable and
necessary expenses, including expenses for investigation and for mental health and other experts.
Expenses incurred with prior court approval shall be reimbursed in the same manner provided for
capital cases by Articles 26.052(f) and (g), and expenses incurred without prior court approval
shall be reimbursed in the manner provided for capital cases by Article 26.052(h).

(¢) A majority of the judges of the county courts and statutory county courts or the district courts,
as appropriate, trying criminal cases in the county may remove an attorney from consideration
for appointment if, after a hearing, it is shown that the attorney submitted a claim for legal
services not performed by the attorney.

(f) All payments made under this article shall be paid from the general fund of the county in
which the prosecution was instituted or habeas corpus hearing held and may be included as costs
of court.

(g) If the court determines that a defendant has financial resources that enable him to offset in
part or in whole the costs of the legal services provided, including any expenses and costs, the
court shall order the defendant to pay during the pendency of the charges or, if convicted, as
court costs the amount that it finds the defendant is able to pay.

(h) Reimbursement of expenses incurred for purposes of investigation or expert testimony may
be paid directly to a private investigator licensed under Chapter 1702, Occupations Code, or to
an expert witness in the manner designated by appointed counsel and approved by the coutt.

Amendment to (a), (c), and (d) effective Sept. 1, 2011 (HB 1754 $20).
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Appendix F

Texas Administrative Code
Title 1 Administration
Part 8 Texas Judicial Council
Chapter 174 Indigent Defense Policies And Standards
Subchapter A Minimum Continuing Legal Education Requirements
Rule §174.1 Appointment In Criminal Cases

An Attorney who meets the requirements of this rule may be appointed to represent an indigent
person arrested for or charged with a crime, if the attorney is otherwise eligible under the
procedures developed under Article 26.04, Code of Criminal Procedure. Crime has the meaning
assigned by §173.2(2). An attorney may be appointed under this rule only if an attorney:

(1) Completes a minimum of six hours of continuing legal education pertaining to criminal law
during each 12-month reporting period. The judges of criminal courts of the county shall
set the 12-month reporting period applicable to the jurisdiction. Continuing legal education
may include activities accredited under Section 4, Article XII, State Bar Rules, self-study,
teaching at an accredited continuing legal education activity, attendance at a law school
class or legal research-based writing. The judges may require attorneys to complete more
than the minimum number of hours of continuing legal education in criminal law in the
procedures developed under Article 26.04, Code of Criminal Procedure; or

(2) Is currently certified in criminal law by the Texas Board of Legal Specialization.
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